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@ 6,000 Americans die each
year in work place injuries

= 7,000 Americans die each
year from medication
errors alone

WHY PATIENTS SUE PROVIDERS S

35% \

Provider Communications
Failure to discuss and disclose
Failure to respond to requests

Provider Attitudes
In a hurry
Air of superiority
Appearing indifferent

Unrealistic Expectations 5%

Provider Disparagement of Previous Care 7.5%

Media Coverage of Malpractice 7.5%

Patient’s Financial Incentive 10%

m Medical errors occurin 2.9%
to 3.7% of hospital admissions

m 8.8% to 13.6% of errors lead to
death

@ As many as 100,000 hospital
deaths may occur each year
as aresult of medical errors

Institute of Medicine Report

m More people die each year
as aresult of medical errors
than from:

» Vehicle Accidents (43,458)
« Breast Cancer (42,297)
« HIV Related lliness (18,987)

WHY PATIENTS SUE HEALTH SYSTEMS 2

m Poor Documentation \

= Failure to Provide Quality Customer Service
= Medication Errors
@ Systemic Issues

Alleged Negligence in Emergency Procedures




What is Medical Negligence?

« To exercise reasonable care
« To use best judgment
» To comply with the standard of care

Medical Negligence

m Causation

= Requires proof that there was
a direct relationship between
the breach and the injury.

Four Elements of Medical
Negligence:

= Duty

= Breach of Duty

= Proximate Cause
= Injury/Damages

Breach of Duty

= Failure to meet one's duty or to
conform to a required standard. In
a malpractice case, this involves
determining the standard of care
and whether it was met.

Medical Negligence

@ Injury/Damages

= Actualloss or damage
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udgment or Result

h—care provider does not, ordinarily,
>the correctness of her diagnosis,
[ analysis or judgment as to the nature of a
ndition-or the success of her health
e rendered. Absent such guarantee,
provider-is not responsible for a
er diagnosis, analysis or judgment.

= Requires expert testimony (Rule 9(j))

= The expert witness cannot simply testify
that he or she would not have practiced
in that manner.

MEDICAL NEGLIGENCE —
A COMMON DEFENSE

= Contributory Negligence \

@ If the plaintiff's negligence joins with the
negligence of the defendant in proximately
causing the plaintiff’'s own injury or damage, it is
called contributory negligence, and the plaintiff
cannot recover.

« failure to provide accurate medical history, e.g.,
allergies
- failure to follow medical advice, e.g., non-

oes not require of a health care provider
racy,-eitherin-her practice orinher
does not hold her to a standard of
y,—nordoes it require of her the utmost
f skill and learning known only to a few in
The law simply requires that the

tablished by the hospital or health care
d

ablished by the community of health
ers — what are other heaith systems doing?

fablished by recognized organizations
{Centers for Disease Control)

state-associations

OST LITIGATED ISSUES

ailure to ensure patient safety
proper treatment or performance of
respiratory procedures
Failure to follow hospital policies, protocols
Failure to document accurately or
appropriately

Not enough documentation

Allowing others to document the event

Failure to review documentation of others




Put Resources into Orientation
and Training

Focus on Preceptor Programs
Continuously Update Skills
In-service programs
Off campus seminars

o determine the extent of the injury.
To show a series of events leading up to the injury.
To help determine where to place responsibility.

= To show that information was available in the record and staff
failed to use it.

=@ To show failure to write clear medical orders.

TIFF ATTORNEYS HOPE TO
OUR MEDICAL RECORDS

ilure to refer, track, and recommend preventative
ealth measures

Failure to document supervision and monitoring of
patients

@ Contradictory statements

= Derogatory statements or comments about patients
or their family, other providers

@ Failure to document telephone calls during and after
business hours

rove relationships with patient,

ily and other providers

Take the time

o Improve communication with providers
Listen and advocate

Improve medical record documentation

Carefully document critical events
Read the documentation of others

Bocument all relevant information.

Substantiate the rationale for care provided or not provided.
Show the interaction between disciplines and professionals.
Create a timeline for the care given.

Document the psychosocial as well as medical needs and
concerns of the patient and relevant others.

Preserve the medical history of the patient. .

TIFF ATTORNEYS HOPE TO
OUR MEDICAL RECORDS

Failure to document informed consent
@ Failure to instruct patients regarding treatment

= Failure to provide warnings about high-risk
medications

@ Failure to note allergies, maintain a current list of
all medications
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lllegible and/or incomplete documentation
Altered records
Self-serving late entries

Failure to acknowledge and properly act on lab
and diagnostic test results

Failure to coordinate care with a consulting
physician

Essentials of Documentation A Y

Document each time a patient refuses
freatment and why.

Document what you did about it and who
you notified.

If your care varies from policy or procedure,

your note should reflect the deviation and the
reason.

ORDS DOCUMENTATION

SUMMARY
\\

Be sure fo...

o Thoroughly document emergent events
& Thoroughly document critical events
= Review the documentation of others for accuracy

m Record pertinent discussions with patients

S

Documenting
Conversations With
Patients/Families

Document teaching/discharge instructions given to
the patient.

= Document evidence of patient non-compliance.

= Document verbatim reports of patients in
quotations.

= Document interference of family members.

= Document information supplied by family members
if critical o patient’s care or relayed to other HCPs.

1gin o ns
- Alfering dates and times

ISTING IN FUTURE
LITIGATION

What to Do to Protect Yourself
and the Institution...




1. Do not document until instructed
fo do so by Risk Management or
counsel.

2. Do not discuss details with peers.
Stop talking.

3. Seek out Risk Management
personnel if concerns or
questions.

[

Management early before :
documenting/investigating outside the :
medical record. -
I

.
keep information confidential, notify Risk ¥

Keeping
Information
Confidential

Early noftification to attorney

(1)Assures confidentiality

'(2#Pro’re¢’rs free flow of candid
information and analysis

(3)Protects allied health professional and
hospital in future litigation

Keeping Information confidential
(1) In anticipation of litigation

(2) Work product

(3) Attorney-Client privilege

Progression to Privilege

Manager
( Risk Management
( Attorney

.
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Questions?




